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citizenship judge in the first instance, The appeal was dig-
missed.
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The 1951 Geneva Convention refugee definition only speaks
about the “well-founded” fear of persecution when describing
the nature of the test for well-foundedness which provides the
basis for a fear of persccution, The Federal Court of Appeal of
Canada set out in Adjei v. Canada (Minister of Employment &
Immigration)' the test for well-foundedness of a refugee
claimant’s fear in establishing the criteria for assessing the need
for protection in terms of Canadian law. The Court ruled that;

5 It was common ground that the abjective test is nol so strin-

gent as 10 require a probability of persecution, In other words,
although an applicant has to establish his case on a balance of
probabilitics, he does not nevertheless have to prove that per-
secution would be more likely than nol. ...

6 The partics were agreed that one accurate way of describing
the requisite test is in terms of “reasonable chance™ is there a
reasonable chance hat persecution would take place were the
applicant returned to his country of origin?

7 We would adopt that phrasing, which appears o us 1o be
equivalent 1o that employed by Pratte LA, in Seifu v. Inmigration
Appeal Board (12 January 1983) A-277-82 (Fed. C.AL):

119 el At Lo B (200 169, [1989) 2 1142, 680, 57 1DLEK. (Ath) 133, 12 B ML

|1in order to support a finding that an applicant is 1 conven-
tion refugee, the evidence must not necessarily show that he
‘has suffered or would suffer persccution’s what the evidence
must show is that the applicant has good grounds {or fearing
persccution for one of the reasons specified in the Act.

(emphasis added)

8 What is evidently indicated by phrases such as “good grounds”
or “reasonable chance” is, on the one hand, that there need not
he more than a 50 per cenl chance (i.¢.,a probability), and on the
other hand that there must be more than & minimal possibility.
Wa believe this can also be expressed as a “reasonable” oreven a
“serious possibility’, as opposed to a mere possibility.

The “reasonahle chance” or “good grounds” test established by
the Federal Court in Adjei was further elaborated by the Courtin
Ponniah v, Canada {Minister of Employment ¢ Immigration).!
Desjarding JA. speaking for the Court held as follows:

9“Good grounds” or “reasonable chance” is defined in Adjei as
accupying the field between upper and lower limits; it is less
than a 50per cent chance (i.e., a probability), but more than a
roinimal or mete possibility. There is no intermediate ground:
what Lafls between the two limits is “good grounds”,

10 If the claimant, as the Board said, “may face slightly mare
than a mere possibility” of persecution, he had crossed the
lower limit and had made his case of “good grounds” or a “rea-
sonable chance” for fearing persecution.

I'he Federal Court in Madelat v. Canada (Minister of Employnient
¢ Fnmigration)* discussed the degree of proof required to estab-
lish a well-founded fear of persecution. MacGuigan A, ruled as

follows:

2 Coupled with the foregoing is the additional consideration
that the Board commented that “it must be convinced that the
claiman(’s fear of persecution is well founded” (Appeal Book 11
al 226, emphasis added), which raises the question whether the
Board understood the limited burden of proof on the appel-
fant as developed in Adjeiv. ML (1989), 57 DR, (4th} 153,

There is no requirement in law that the applicant actually be
“shysically harmed” before he can be accepted as a Convention
refugee. The correct test “is there more than a mere possibility”

B 1901 CarswellNan 43, 13 lmon, LA, (20) 241, 132 MK 32
3199 Carsweellbin 871, 179 B 4.
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that there is a risk of persccution to establish the well-founded-
ness of his claim.

The UNHCR Handbook on Procedures and Criteria for Determining
Refugee Status makes the following observation at para. 65:

£5. Persecution is normally related to action by the authorities
of a country. It may also emanate from sections of the popula-
tion that do not respect the standards established by the laws of
the country concerned. A case in point may be religious intol-
erance, ammounting to perseculion, i1 a country otherwise sec-
ular, bt whete sizable fractions of the population do not
respect the religious beliefs of their neighbours, Where serious
discriminatory or other offensive acts are commitied by the
local populace, they can be considered as persecution if they
are knowingly tolerated by the authorities, or if the authorities
refuse, or prove unable, to offer effective protection,

In Rajudeen v. Canada (Minister of Employment. & Immigration),
the Pederal Court of Appeal ruled that the police indifference to the
plight of a refugee caimant from Sri Lanka justified the claimant’s
reluctance to seek their protection. As Mr. Justice Stone stated:

Obviously, an individual cannot be considered a “Convention
reflugee” only because he has suffered in his homeland from the
outrageous behaviour of his fellow citizens. To my mind, in
order to satisfy the definition the persccution complained of
must have been committed or been condoned by the state itself
and consist either of conduct directed by the state toward the
individual or in it knowingly tolerating the behaviour of pri-
vate citizens, or refusing or being unable to protect the indi-
viduat from such behaviour.

The law with respect to refugees in the United States also supports
the view that “a well-founded fear of persccution” includes the
actions of non-governmental persecutors where the state cannot
or will not protect the claimant from those threats. In McMullen v,
Immigration ¢ Naturalization Service, the U.S, Court of Appeal
found that the concept of persecution included “persecution by the
government or by a group which the government is unable to con-
trol™ This legal view was upheld in other U.5. rulings on refugees:

MeMullen v. Immigration & Naturalization Service, 658 F2d
1312, C.A9, 1981 at p, 1315;

Artiga Turcios v, LN.S., 829 F2d 720, C.A9, 1987 at p. 725

4 198 Carswellian 07%, 55 MR 129,

Arteaga v. LN.S., 836 B2d 1227, C.A.9,1988;
Estrada-Posadas v. U.S. LN.5,, 924 L2d 916, CA9,1991 at p. 919,

The Supreme Court of Canada decision Ward v. Canada (Minister
of Employment & Immigration)’ confirmed the view that state
complicily is not a requitement to oblain protection under the
Geneva Convention and that “persecution under the Convention
includes situations where the state is ol in strictness an accom-
plice to the persecution, but is simply unable to protect its ¢iti-
zens”. The Supreme Court of Canada held that:

The rationale upon which international refugee law rests is
not simply the need to give shelter to those persecuted by the
state, but, more widely, lo provide refuge to those whose home
state cannol or does not afford them protection from persecu-
tion. The former is, of course, comprised in the fatter, but the
drafters of the Convention had the latter, wider pui’posc in
mind, The state’s inability to protect the individual from per-
secution founded on one of the enumerated grounds consti-
tutes failure of local protection, ... persecution under the
Convention includes situations where the state is not in strict-
ness an accomplice to the persecution, but is simply unable to

protect its citizens,

La Forest | summarized this issue for the Supreme Court of

Canada as follows:
.state complicity is not @ necessary component of persecution,
cither under the “unwilling” or under the “unable” branch of
the definition. A subjective fear of persecution combined with
state inability to protect the claimant creates a presumption
that the fear is well-founded. The danger that this presumption
will operate too broadly is tempered by a requirement that
clear and convincing proof of a state’s inability to protect must
be advanced. | recognize that these conchusions broaden the
range of potentially successful refugee claims beyond those
involving feared persecittion at the hands of the claimant’s
nominal government. As long as this persecution is directed at
the claimant on the basts of one of the enumerated grounds, 1
do not think the identity of the feared perpetrator of the per-
secution removes these cases from the scope of Canada’s inter-
national obligations i this area,

The 195] Geneva Convention refugee definition does not set out

a test of what constitutes a “well-founded” fear of persecution and

51093 Carswel INa 90, 20 I LI (300 85, 103 T2LE, (At} 153 MR 2L [1993] 2 8.0 68

W




VOLUME-Z [85UE-11

p which provides the basis for obtaining protection. Canadian
jurisprudence on this question, as set out by the Federal Court,
has set a very low Jegal threshold for a “well-founded” fear of per-
secution. Accordingly the burden of proof for a refugee claimant
is lo demonstrate that he faces a risk of “more than 4 mere possi-
bility of persecution” if the individual is returned to a country
where they have fear of persecution. I the refugee claimant meets
the test of “more than a mere possibility” then under Canadian
law they deserve the protection of Canada as Convention refugees.

Ldward C. Corrigan is a lawyer certified as a Specialist in nmigration
Law arid Inunigration and Refugee Protection by the Law Society of
Upper Canada in Landon, Ontario. He can be reached at corrig-
anlaw@edcorrigan.ca or at (519) 439-4015.
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Paragraph 16; For a decision made in a judicial proceeding to be
“directly contravened” by the enforcement of the removal order,
an express provision of an order must be inconsistent or irrecon-
cilalde with the removal of the person concerned. Therefore, ]
agree on this point with paragraph 34 of Alexander, referred 1o

above,

" Paragraph 24: | would respond o the lollowing certified question

in the negative:

Could & judgment by a proviacial court refusing to order the
return of a child in accordance with the Convention on the Civil
Aspects of International Child Abduction, [1989] RUT Can, Na, 35,
and scetion 20 of An Act respecting the Civil aspects of international
and interprovincial child abduction, RS, ¢ A-23.01 (ACAHCA)
have the effect of directly and tndefinitcly preventing the enforce-
ment of a rentoval order which is effective under the Inmmigration
and Refugee Pratection Act, 5.C, 2001, ¢, 27 (IRPA)?



